
The question that needs consideration is whether State owned land can be sold through  private 

negotiations, without any kind of public auction. And as a consequence does such an agreement 

violate principle of free trade and competition as enshrined in Article 18 of the Constitution.  

Article 18: Freedom of trade, business or profession.  

Subject to such qualifications, if any, as may be prescribed by law, every citizen shall have the right to 

enter upon any lawful profession or occupation, and to conduct any lawful trade or business:  

Provided that nothing in this Article shall prevent:-  

(a) the regulation of any trade or profession by a licensing system; or  

(b) the regulation of trade, commerce or industry in the interest of free competition therein; or  

(c) the carrying on, by the Federal Government or a Provincial Government, or by a corporation 

controlled by any such Government, of any trade, business, industry or service, to the exclusion, 

complete or partial, of other persons.   

  

In 1990, the Chief Minister of Punjab, Ghulam Haider Wyne, negotiated with the Registered Bar Council 

for the sale of Government owned land. However, the deal was never finalized but Bar Council had 

taken possession of the said land and furthermore constructed its office there. The current Chief 

Minister of Punjab, Muhammad Shahbaz Sharif wishes to reclaim the property on the basis that transfer 

of property to the Bar Council lacked public participation and transparency, making the deal illegal. The 

following case law lays out the basic principles that are to be followed when State functionaries dispose 

of public property so that the whole process is fair and open, and free from any sort of 

discrimination/favoritism.   

  

  

STATE LARGESSE  

In Vijay Kumar Gupta v. State of Maharashtra 2008 BHC AIR it was held:   

A State is free to choose its course of action in relation to the contracts and matters of state largesse. It 

must adhere to the principle of equality and fairness in the distribution of State largesse either directly or 

by inviting tenders for utilization of the assets, commodities and resources of the State.  

In Arshad Waheed v Province of Punjab (PLD 2010 LAH.510/541) the Court dealt with the 

grant/transfer of property of the government held in public trust by the government and held its 

disposal to be in contravention of Article 18 of the Constitution of Pakistan as the same was made 

without public auction.  



“Reliance is placed on good authority to establish that public property cannot be transferred without 

open procedure of public advertisement, public tender and public auction, unless law provided 

otherwise.”  

  

“Disposal of public property cannot be allowed without public participatory process, unless otherwise 

provided under special law. No one including the Chief Minister or the Chief Secretary of the province 

has the right or the authority to transfer, lease or license out even an inch of public property without 

public tendering, unless law permits otherwise or there are exceptional reasons duly recorded in 

writing for holding a negotiated sale…” [PG 538]   

  

“Disposal of Public Property without reaching out to the public is a breach of public trust and is therefore 

facially and ex facie discriminatory. By giving preference to a select few amounts to treating equals 

unequally. This offends fundamental right of equality under Article 25 of the Constitution.” [PG 542]  

  

“Further, such closed and opaque process adopted for the sale or disposal of public property limits 

public access to new business prospects and restricts economic activity in the hands of a select few. 

This goes against the grain of fair competition and fundamental right guaranteed under Article 18 of 

the Constitution. Right of a person (public) to enter a lawful business is impaired if he is deprived of 

the opportunity to participate.”[PG 542]  

[Rel.: Atta Ullah Khan Malik v Federation of Government of Pakistan]  

The aim behind public auction of State owned property is that market price is secured and property is 

disposed off in an opaque manner with the participation of all. In order to legitimize such transactions it 

is pertinent that nothing should be done by public functionaries which gives an impression of bias, 

favoritism or nepotism as that would be violative of Article 18 of the Constitution. However, in Fertilizer 

Corporation case AIR 1981 SC 344/350 it was stated that: “the venders are not necessarily bound to 

accept the highest or any other offer, but the public at least gets the satisfaction that the Government 

has put all its cards on the table.”  

In Arshad Mehmood v. Govt. of Punjab (PLD 2005 SC 193) the Court emphasized that Article 18 of the 

Constitution of Pakistan promotes free competition and no citizen can be deprived of the right to carry 

out lawful trade:  

“It is well settled that the right of trade/business or profession under Article 18 of the Constitution is not 

an absolute right but so long a trade or business is lawful a citizen who is eligible to conduct the same 

cannot be deprived from undertaking the same, subject to law which regulates it accordingly. (Para. 23)  

  



A perusal of proviso (b) of Article 18 of the Constitution indicates that regulation of the trade, commerce 

or industry is permissible in the interest of free competition therein. Meaning thereby that without free 

competition amongst traders, no trade commerce or industry can be regulated. To understand the 

concept of free competition, this clause may be read, keeping in view proviso (c) of Article 18 of the 

Constitution, according to which only Federal Government or Provincial Government or a 'Corporation 

controlled by such Government can carry on any trade, business, industry or service' to the exclusion, 

complete or partial, of such other person, which would mean that under clause (c), a right has been given 

only to the Government to create, monopoly and confer right of franchise to any of the functionaries 

mentioned therein for the purpose of carrying on a business. As far as private persons are concerned, 

they cannot be excluded from carrying on trade for the purpose of creating monopoly and granting 

franchise of a particular trade.” (Para.29)  

In Zahir Enterprises v Government of Balochistan 1999 MLD 3112 it was held:  

“Policy of Openness, transparency in conducting administrative affairs, including the grant of contracts 

coupled with fairness and justness are the essential ingredients to declare any transaction free from any 

illegality, irregularity and malice and also to ensure full implementation of Article 18 read with 25 of the 

Constitution of Islamic Republic of Pakistan, 1973”  

In the matter of: HUMAN RIGHTS CASES NOS.4668 OF 2006, 1111 OF 2007 and 15283-G of 2010 PLD 

2010 SC 759 it was held as under:  

  

“…public functionaries including the Chief Minister can deal with the public property only under a 

prescribed procedure within the parameters of law under a duly sanctioned scheme and not at their 

whims. Even if such order was passed by the Chief Minister in favour of the petitioner, authorities 

concerned would not be bound to follow such illegal and void order of a superior authority. It would 

rather be in the exigencies of good order of administration and their duty to point out to the high-ups 

that they were acting in excess of their lawful authority and in violation of law and the constitutional 

mandate. They may be apprised of the legal consequences flowing from such acts. The compliance of any 

illegal and arbitrary order is neither binding on the subordinate forums nor valid in the eyes of law.” [ 

Rel. Iqbal Hussain v. Province of Sindh (2008 SCMR 105)]( p. 789)  

  

An illegality cannot be cured only because it was undertaken by the Government, or because it is done 

at the behest of the Chief Executive of the State. No one is above law. In a democracy what prevails is 

law and rule and not the height of the person exercising the power.”  

  

In PERVAIZ OLIVER v. St. GABRIAL SCHOOL P L D 1999 Supreme Court 26 it was held:  



  

No public property, big or small, tangible or intangible can be disposed of except in accordance with 

law. Those who transgress expose themselves to the? severest of penalties under law, the cardinal 

principle being. the higher the functionary, the higher the responsibility and, for that reason. the, stricter 

the punishment.  

  

While referring to an earlier judgment of Sindh High Court in Abdul Haq v. Government of Sindh PLD 

2000 Kar. 224, the High Court observed that all public functionaries, howsoever, high they are, may be 

bound to act within the parameters of law.  

By selling the land through private agreement and in absence of a public participation, the Chief 

Minister failed to follow the prescribed procedure thus making the deal illegal. Since the Chief Minister 

had no express or implied authority to deviate from the standard procedure of inviting public offers his 

action is without lawful authority.   

  

Discretion Exercised by Public Functionaries  

  

The following Indian case law supports the view that no one howsoever high can arrogate to himself or 

assume without any authorisation (express or implied in law) a discretion to ignore the rules and deviate 

from rationality by adopting a strained or distorted interpretation as it renders the action ultra vires and 

bad in law.  

  

In Ram & Shyam Co. v. State of Haryana (AIR 1985 SC 1147/1152-1153), the Indian Supreme Court has 

held as under:-  

  

“…disposal of public property partakes the character of a trust in that in its disposal there should be 

nothing hanky panky and that it must be done at the best price so that larger revenue coming into the 

coffers of the State administration would serve public purpose viz. the welfare State may be able to 

expand its beneficent activities by the availability of larger funds… where disposal is for augmentation of 

revenue and nothing else, the State is under an obligation to secure the best market price available in a 

market economy.”  

  



“The Government therefore cannot for example give a contract or sell or lease out its property for a 

consideration less than the highest that can be obtained for it, unless of course there are other 

considerations which render it reasonable and in public interest to do so.  

… the government is not free like an ordinary individual, in selecting recipient for its largesse and it 

cannot choose to deal with any person in its absolute and unfettered discretion. The law is now well- 

settled that the government need not deal with anyone, but if it does so, it must do so fairly and 

without discretion and without unfair procedure.”  

The same principle was reiterated in Aggarwal and Modi Enterprises Pvt. Ltd. And Anr. V. 

New Dehli Municipal Council AIR 2007 Supreme Court 3131:   

  

  

The methodology which can be adopted for receiving maximum consideration in a normal and fair 

competition would be the public auction which is expected to be fair and transparent. Public auction not 

only ensures fair price and maximum return, it also militates against any allegation of favoritism on 

part of government authorities while giving grant for disposing of public property.  The courts have 

accepted public auction as transparent means of disposal of public property.  

The Indian Supreme Court in Mahabir Auto Stores v. Indian Oil Corporation, AIR 1990 Supreme Court 

1031, held that:   

“where, in relation to contractual rights having a public element, it was stated that the manner, the 

method and the motive of a decision of entering or not entering into a contract by a public functionary 

was open to judicial review on the touchstone of reasonableness, relevance, fair play, natural justice, 

equality and non-discrimination. It seems to me that even where no challenge is made to a public 

contract on such a yardstick the Court cannot be oblivious to the considerations when called upon to give 

effect to the same. More than this and anything beyond generalized statements of principles need not, in 

view of the order proposed herein below, be treated here.”  

In Ramana v. I. A. Authority of India (AIR 1979 SC p. 1643) the Court held:  

A citizen has a right to claim equal treatment to enter into a contract which may be proper, necessary 

and essential to lawful calling…It must therefore follow as a necessary corollary from the principle of 

equality enshrined in Article 14 that though a state is entitled to refuse to enter into relationship with 

anyone, yet if it does, it cannot arbitrarily choose any person it likes for entering into such relationship 

and discriminate between persons similarly circumstanced, but it must act in conformity with some 

standard or principle which meets the test of reasonableness and non-discrimination and any 

departure from such standard or principle would be invalid unless it can be supported or justified on 

some rational and non-discriminatory ground.   

The Chief Minister’s action of selling land to a select few would be invalid as it is contrary to the 

principle of equality that is enshrined in Article 25 of the Constitution of Pakistan. Since each citizen is 



equal before the law any such arbitrary act prejudices the interest of the public who are unlawfully 

being deprived of fair and equal participation.  

25.  

Equality of citizens.  

(1)  All citizens are equal before law and are entitled to equal protection of law.  

(2)  There shall be no discrimination on the basis of sex  

(3)  
Nothing in this Article shall prevent the State from making any special provision for the 

protection of women and children.  

  

  

In Messrs AIRPORT SUPPORT SERVICES versus THE AIRPORT MANAGER, QUAID-E-AZAM 

INTERNATIONAL AIRPORT, KARACHI S C M R 2268 it was stated that:  

Further a contract, carrying elements of public interest, concluded by functionaries of the State, has to be 

just, fair, transparent, reasonable and free of any taint of mala fides, all such aspects remaining open for 

judicial review. The rule is founded on the premises that public functionaries, deriving authority from 

or under law, are obligated to act justly, fairly equitably, reasonably, without any element of 

discrimination and squarely within the parameters of law, as applicable in a given situation.  

In Muhammad Afzal v. Shahzad Asghar Dar 2003 SCMR 280 it was held:  

“…If the Court was satisfied that the Government while entering into a contract had acted arbitrarily or 

in an unfair manner or had discriminated between the parties before it in matter of awarding the 

contract, it could interfere and strike down such action.”   

A perusal of the above mentioned case law supports the view that the disposal or transfer of public 

property without public participation is abuse of public trust. Public Property sold or transferred behind 

closed doors by public functionaries to some select few undermines the venerated role of trusteeship 

and is also against the grain of fair competition as it deprives the citizens of their right to equal 

participation and free trade and is violative of Article 25 and 18 of the Constitution.  

Locus Poenitentiae  

The second issue regarding the said disposal of land relates to the question whether the principle of 

locus poenitentiae is attracted or not.  

In Abdul Haq Indhar V. Province of Sindh 2000 SCMR 907 it was held:  

"There can hardly be any dispute with the rule as laid down in these cases that apart from the provisions 

of section 21 of the General Clauses Act, locus poenitentiae i.e. the power of receding till a decisive step 



is taken, is available to the Government or the relevant authorities. In fact, the existence of such a power 

is necessary in the case of all authorities empowered to pass orders to retrace the wrong steps taken by 

them. The authority that has the power to make an order has also the power to undo it. But this is 

subject to the exception that where the order has taken legal effect, and in pursuance, therefore, certain 

rights have been created in favour of any individual, such an order cannot be withdrawn or rescinded to 

the detriment of those rights." [ Rel. Secretary, Ministry of Finance v. 

Muhammad Himayatullah Farukhi (PLD 1969 SC 407)]  

  

It was further observed that locus poenitentiae is the power of receding till a decisive step is taken but it 

is not a principle of law that order once passed becomes irrevocable and past and closed 

transaction. If the order is illegal then perpetual rights cannot be gained on the basis of such an illegal 

order. Therefore, action of individuals which is not honest and based on mala fides may not be allowed 

to exist merely for the reason that the principle of natural justice was violated. (para 10)  

  

An illegal order such as this does not transfer or create any right since no valid contract has been made. 

The principle of locus poenitentiae is not attracted in the instant case as the Chief Minister’s order is of 

no legal effect and no rights can be gained on the basis of an action that is contrary to law.  

In MUHAMMAD NADEEM ARIF Versus INSPECTOR-GENERAL OF POLICE, PUNJAB, LAHORE 2011 

SCMR 408 it was stated:  

  

It is settled principle of law that where benefit is awarded to a person in violation of law then principle of 

locus poenitentiae does not attract as law laid down by this Court in Jalaluddin's case (PLD 1992 SC 

207).  

Court laid down a law to deviate from the general principle of locus poenitentiae where the action is in 

derogation of section or law then the locus poenitentiae is not absolute as laid down by this Court 

in Jalaluddin's case (PLD 1992 SC 207).  

The same principle was reiterated in Nazir Ahmad Panhwar v. Government of Sindh 2009 PLC (C.S.) 

161  

The principle of locus poenintentiae is misconceived as this principle can be invoked only in respect of 

an order which is legal and not in respect of an order which is contrary to and in contravention of any 

provision of law or the rules made there under or a settled provision of law.  

…the principle of locus poententiae would be applicable in respect of an order passed by an authority 

who was competent to pass an order in accordance with law and that the order so passed was not in 

violation or contravention of any law and/or rules made thereunder.  



  

Conclusion  

Public functionaries are supposed to adhere to the principle of transparency in the performance of their 

duties and they being the Government officials as well as the Public Representatives, are not supposed 

to exercise their discretion in an unlawful, arbitrary and colorful manner. The transaction undertaken by 

the Chief Minister was not transparent and thus violative of the Constitution. In view of Article 18 of the 

Constitution of Islamic Republic of Pakistan, 1973, every citizen has equal right of freedom of trade, 

business or profession and though the right of trade/business or profession under Article 18 of the 

Constitution was not an absolute right, but so long a trade or business was lawful, a citizen, who was 

eligible to carry out the same, could not be deprived from undertaking the same. The Chief Minister has 

not been bestowed by any law, with an authority, to indulge in under hand deals, pertaining to the 

public property and excluding members of the public from equal participation. Thus, the action of the 

Chief Minister is unjust  and designed to undermine  public confidence. The order being illegal cannot be 

treated as a past and closed transaction and the order can be rescinded since the principle of 

locus poententiae is not applicable in case of illegal orders.  
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